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Aaendment of the Commission's
Rules to Establish New Personal
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)
)
)
)
)

GEN Docket NO., 90-31~

PARTIAL OPP08ITION OP CABLBYI8IOB SYSTBKS CORPORATION
TO PBTITIONS POR RBCONSIDBRATION

Cablevision Systems Corporation ("Cablevision") hereby

submits its partial opposition to certain petitions for

reconsideration filed in response to the Second Report and Order

("PCS Order") in the above-captioned proceeding. 1I

INTRODUCTION AND SUMMARY

Cablevision believes that the Commission should deny those

petitions proposing modifications that would relax its carefully

crafted ownership and eligibility restrictions placed on cellular

carriers. Grant of any of the requests would contravene the

Commission's goal of fostering competition between cellular and

PCS services. Specifically, the Commission should deny requests

for creation of a "designated entity" exception to the cellular

eligibility restrictions. Collaboration between cellular and PCS

providers would realize the Commission's worst fears: that

1/ In the Matter of Amendment of the Commission's Rules to
Establish New Personal Communications Services, GN Docket No. 90
314, FCC 93-451 (reI. Oct. 22, 1993).
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incumbent cellular licensees would dominate PCS licensees; and

that competition between cellular and PCS providers would be

hindered.

The Commission should also reject proposed modifications

that would totally negate the cellular ownership and eligibility

restrictions, specifically, proposals that would operate to allow

cellular licensees to bUy PCS licenses in the after market and

proposals that would allow cellular carriers to hold PCS licenses

for five years before complying with the ownership rules.

Clearly, in establishing these ownership and eligibility

restrictions, the Commission did not intend for them to be

blatantly ignored by creating such loopholes.

Finally, the Commission should not subsidize cellular entry

into PCS with the issuance of tax certificates for what would be

voluntary divestitures of cellular interests. Cellular carriers

are allowed to provide PCS services regardless of their cellular

interests, in addition to having the ability to provide unlimited

PCS-like services using the 10 MHz PCS spectrum. Any divestiture

of cellular interests would be the result of individual business

decisions and as such, would be completely voluntary. Issuance

of tax certificates under such circumstances is not appropriate.

I. Coamission Should Reject Cellular Bfforts to Relax
Restrictions on Cellular Provision of PCS.

The Commission's PCS Order establishes a basically sound

regulatory framework for the implementation of personal

communications services ("PCS"). As a result, a broad range of

new competitive services and technologies will be brought to the
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mobile services marketplace. Competition among mobile service

providers will be even greater with the addition of a minimum of

three, and a maximum of seven, PCS licensees per market. In

furtherance of its goals to promote competition in the mobile

services arena, the Commission also established clear guidelines

and restrictions on the ability of cellular carriers to dominate

the PCS market.

Predictably, cellular carriers have petitioned the

Commission for reconsideration of the eligibility restrictions

placed on their participation in PCS within their service areas.

Apparently not satisfied with the ability to provide unlimited

PCS services outside of their cellular service areas, to provide

PCS services within their service areas (with certain

restrictions), to provide PCS-like services without restriction

on their cellular frequencies, and the ability to acquire 10 MHz

PCS licenses, some cellular carriers seek to further expand their

role in the PCS marketplace. The commission, however, clearly

intended that cellular and PCS services should compete with each

other. As the PCS Order demonstrates, the Commission has already

deliberated on the issues that the petitioners seek to reopen,

and properly concluded that the potential for unfair competitive

advantages and undue market influence outweigh any possible

benefits cellular carriers could bring to the implementation of

PCS services.

The Commission expressly stated that "PCS is expected to

compete with the existing cellular ... communications services
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• •• ".
21 The Commission further emphasized that "PCS and cellular

licensees serving the same area •.• will compete on price and

quality".3/ In establishing the cellular eligibility

restrictions, the Commission contemplated the possible benefits

of cellular participation in PCS. Indeed, the Commission was

well aware that "participation by cellular operators in PCS

offers the potential to promote the early development of PCS". 4/

This benefit was outweighed however by the Commission's concern

in "ensuring that cellular operators do not exert undue market

power".51 In fact, the Commission has expressly stated that its

"principal concern is that an incumbent cellular owner may exert

undue market power". 6/

In short, the Commission has properly considered, and

properly rejected, the basic premises underlying the various

cellular industry reconsideration requests. The Commission

should thus reject outright any petitions that propose relaxation

of any cellular eligibility restrictions.

2/ PCS Order at ! 17.

3/
~ at ! 97.

4/
~ at ! 104.

51 I5L. at ! 108.

61 Id. at ! 107.
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A. The co..ission Should Rejeot Proposals to Create a
"Desiqnated Entity" bception to cellular Bliqibility
Rules.

At least one cellular carrier has suggested that the

cOJllJllission create a "designated entity" exception to the cellular

eligibility restrictions for nonwireline operators to permit

collaboration between designated entities and those with existing

mobile experience. 7' Such an exception would contravene the

cOJllJllission's goals of fostering competition between PCS and

cellular services.

Petitioner's proposal that designated entities "have an

enhanced opportunity for commercial success" through joint

ventures with carriers with mobile radio infrastructure and

experience, would contravene the Commission's intentions for PCS.

As indicated above, PCS services are intended to compete with the

cellular industry, and not to be controlled or unduly influenced

by incumbent cellular licensees. Despite petitioner's lofty

7/

goals of ensuring that designated entities "have enhanced

opportunity for commercial success" through joint ventures with

carriers with mobile radio infrastructure and experience, the

potential for cellular exertion of undue influence over the PCS

license is too great.

The proposed joint ventures between cellular and PCS

operators are exactly what the Commission intended to avoid. As

the petitioner describes its proposals, cellular operators would

~~, Petition for Reconsideration of Comcast
corporation, GN Docket No. 90-314, at 18-19 [hereinafter "Comcast
Petition"].

- 5 -



supply their expertise or "infrastructure and experience", to the

PCS licensee. In other words, cellular operators would, by

virtue of their superior knowledge and experience, essentially

control affected systems, not the PCS licensee. Under this

scenario, it would be impossible for cellular and PCS to be arms

length competitors. Further, the Commission expressly observed

that its "approach may restrict the opportunities of certain

investors in cellular licenses to participate in PCS even if they

have no meaningful involvement in the management of the cellular

system and thus cannot influence in its actions". 8/ Clearly, the

commission's goals are to foster competition and not hinder

development of a "competitive market environment that will

benefit consumers".w The cellular eligibility restrictions in

PCS service areas are intended to further competition between

cellular and PCS services, not promote business deals between

them.

The petitioner has not raised any arguments that the

Commission has not previously considered and rejected. 1w Nor

has the petitioner raised any factual issues or arguments which

8/

9/

.ML.. at ! 108.

.ML.. at ! 104.

lW Section 1.429 of the Commission's rules states that
petitions seeking reconsideration will only be granted if: 1)
the facts relied on relate to changed circumstances; 2) the facts
relied on were unknown to petitioner until after opportunity to
present them to the Commission had passed; or 3) the Commission
determines that the pUblic interest requires consideration of the
facts. 47 C.F.R. S 1.429.
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warrant reconsideration of the Commission's order. Accordingly,

petitioner's request should be denied.

8. Tbe coaai••ion Sboul4 clarify Tbat Cellular carriers
Mu.t Dive.t Tbeir Cellular Intere.ts _0 Later Tban Six
Montb. After I ••uance of a PCS Licen.e for the Affecte4
Area.

Some cellular carriers have petitioned the Commission to

relax its rules to allow cellular licensees to bid for PCS

licenses as long as they comply with the ownership limitation

prior to initiating PCS service. llI Since, however, the first

performance milestone does not come into play until five years

after issuance of a PCS license, this proposal would permit

cellular carriers to bUy up PCS licenses and hold them for a

minimum of five years,12/ in effect, controlling two licenses

during this period. This is no recipe for fast rollout of PCS,

or competition.

The Commission has declared that parties with a 20 percent

or more interest in cellular entity may not have an attributable

interest in a PCS licensee within its cellular service area. lv

Consistent with its goals of "promoting entry by new providers

and ensuring a competitive wireless market", 14/ the Commission

should clarify that cellular carriers must come into compliance

1lI ~~, Petition for Limited Reconsideration or
Clarification of GTE service Corporation, GN Docket No. 90-314,
at 5-7 [hereinafter "GTE Petition"].

12/ The Commission's first build out requirement is a
period of five years.

13/

14/

PCS Order at • 107.

Mit. at • 109.
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with the ownership rules within six months from the date of

issuance of a PCS license. Imposition of a time period within

which to comply with the rules is also necessary to avoid any

indirect relaxation of the Commission's eligibility restrictions

placed on cellular carriers. As discussed above, the Commission

did not intend for cellular carriers to invade and control the

PCS market. Nor did the Commission intend to promote spectrum

hoarding by cellular licensees via both cellular and PCS

licenses. Finally, to ensure that cellular carriers do not

151

circumvent the deadline for divestiture, the Commission should

strictly enforce the ownership rules by means of penalties for

failure to divest by the six month deadline. Moreover, the

Commission should grant waivers of the ownership rules only under

the most extraordinary circumstances.

c. The co..ission Should Not Adopt Provisions Which Would
Relax its Bliqibility and Aqqreqation Rules.

NYNEX recommends that, in the event the Commission retains

its aggregation limit of 10 MHz for cellular carriers, the

Commission should modify its eligibility and aggregation rules to

incorporate a "sunset" provision, effective immediately after the

initial spectrum auctions are conducted, or some time

thereafter. lSI The obvious effect, of course, would be that

cellular carriers and local exchange carriers ("LECs") would make

the Commission's eligibility and aggregation rules and policies

null and void if they were able to bUy up PCS licenses after

~ Petition for Reconsideration of NYNEX corporation,
GN Docket No. 90-314, at 12-13 [hereinafter "NYNEX Petition"].
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another entity obtained them through the auction process. The

anticompetitive consequences of such a provision are quite clear.

The commission has in no uncertain terms explained its

rationale for restricting cellular and LEC participation in the

provision of PCS. Yet, these entities continue to seek

relaxation of these same standards. The Commission has clearly

considered and rejected all of the arguments that petitioners

have raised in support of expanding their roles in PCS.

Specifically, NYNEX (as well as several other commenters)

proposed that the Commission allocate 20 MHz or 25 MHz per

licensee to initiate PCS. 16I The Commission obviously did not

intend for these rules to be circumvented so easily by

acquisitions in the after market.

Moreover, the Commission has explicitly stated that it would

"reconsider this limit if we conclude that our intent to ensure

competition between cellular and PCS could be undermined under

the ownership rUles". 17/ The Commission should adhere to this

161

intention, and should reconsider the rules, if necessary, based

on experience, not gut them in advance.

~ PCS Order at ! 39, n.40; the commission expressly
noted that many commenters indicated that 20 MHz would provide
adequate spectrum for many types of PCS service, including
cellular-like operations. Id. at , 57.

17/ Id. at ! 110.
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II. Tbe Co.-issioD 8boul4 Rot 8ubsidi.e Cellular Entry into PCS
with the IssuaDce of Tax certificate. for voluntary
Divestiture. of Cellular Interest••

Some petitioners have requested that the Commission clarify

the PCS Order to the effect that companies divesting cellular

interests to comply with PCS eligibility rules qualify for tax

certificates.l~ Essentially, petitioners' are asking that the

Commission subsidize the entry of one set of market participants

into PCS. This is entirely unjustifiable, and is clearly

inconsistent with the Commission's standards for the grant of tax

certificates. Divestiture of cellular interests by petitioners

is simply not necessary to effectuate the Commission's policies

concerning PCS.

The Commission generally awards tax certificates to ease

divestitures as a consequence of new or changed Commission

policies, where entities already hold multiple ownership

interests in direct violation of the new rules. The Commission

does not routinely issue such certificates and does so only where

the specific sale or exchange effectuates a new or changed

Commission policy. 191

As an initial matter, petitioners' characterizations of the

commission's PCS policies imply that they would be completely

barred from participating in the PCS marketplace unless they

181
~ GTE Petition at 8-10; Comcast Petition at 16-18.

19/
~ In re Truth Publishing Company. Inc., 67 FCC 2d

658, 660 (1978).
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divest cellular interests.~ Regardless of their cellular

interests, petitioners can participate in the PCS marketplace

outside of their service area ~ within their service area, with

certain restrictions. Moreover, cellular carriers have unlimited

ability to provide PCS-like services, as well as access to the

PCS 10 MHz licenses. As GTE recognizes, "the cellular

eligibility restriction ••. will compel companies ... to divest

themselves of cellular interests in certain circumstances."211

Those "certain circumstances II will be instances where cellular

carriers, of their own choosing, seek to acquire more than 10 MHZ

of PCS spectrum within their service areas. Under such

circumstances, petitioners would be voluntarilY placing

themselves in noncompliance with the Commission's cellular

eligibility rules. Clearly, petitioners in this proceeding are

not compelled to divest their cellular interests in order to

participate in the cellular marketplace.

More generally, contrary to the petitioners' claims, they do

not qualify under applicable legal standards for the issuance of

tax certificates. w In Telocator Network of America, upon

201 ~ GTE Petition at 10 (II ••• those policies impose an
eligibility restriction that compels companies to divest cellular
interests if they wish to participate in the PCS marketplace. II) ;
Comcast Petition at 17 ("Unless such an accommodation is made,
creative, successful and knowledgeable companies may needlessly
be barred from PCS markets ... ").

211 See ~ at 8 [emphasis added].

GTE Comments at 9-10; Comcast Petition at 17 (referring
to Redeyelopment of Spectrum to Encourage Innovation in the Use
of New Telecommunications Technologies, 8 FCC Red. 6589, 6605-6
(1993)).
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which petitioner GTE primarily relies, the commission restated

that divestiture must be necessary to effectuate a new Commission

policy and that that policy must relate to the ownership and

control of radio broadcasting stations. Unlike the licensing

scheme in Telocator, the Commission's PCS licensing scheme does

not explicitly anticipate or compel divestiture of cellular

interests. 231 There is thus no "demonstrable causal

relationship" between the Commission's PCS licensing scheme and

the proposed divestitures.~1 Divestiture of cellular interests

231

of the petitioners is not essential to effectuate the Commission

PCS policies.

Further, in connection with the first prong of the statutory

test, the Commission imposes an additional eligibility

requirement for tax certificates in cases where the sale or

divestiture is voluntary. In TelocatQr, the CQmmission restated

its requirement that:

"for a voluntary transaction to qualify for a
tax certificate there must have been an
existing interest in a facility or
combination of facilities which interests
were inconsistent with the new or changed
policy when such policy was adopted by the
Commission. ,,251

Telocator, 58 RR 2d at 1446 (Commission stated that
since its cellular licensing scheme explicitly anticipated, and
sUbstantially compelled the sUbject exchanges, the exchanges Qf
nonwireline cellular partnership interests were necessary and
desirable tQ effectuate cellular licensing policies).

~I

~I ~ at 1445 (citing Issuance of Tax Certificates, 59
FCC 2d 91, 92 (1976).
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Petitioners do not satisfy this element since their cellular

interests are not inconsistent with the Commission's PCS policies

nor are they necessary to effectuate the Commission's PCS

policies. Retention of cellular interests will not place the

petitioners in noncompliance with the rules unless they make a

conscious business decision to acquire more than 10 MHz of PCS

spectrum, in addition to their 25 MHz of cellular spectrum, in

order to provide PCS services. If petitioners were to acquire an

interest in a PCS license within their service areas, then divest

their conflicting cellular interests in that service area, this

would be a voluntary creation of noncompliance, for which the

Commission does not award tax certif icates. 26/

2~ ~ KTFI Broagcasters, Inc., 42 FCC 2d 578 (1973)
(Commission declared that where a party acquires one interest, on
the condition that it divest itself of an existing interest, the
retention of which would be inconsistent with our mUltiple
ownership rules, issuance of a tax certificate would be
inappropriate); ~~, Boyd, Crosby N, et aI" 57 FCC 2d 475,
486 (1976) (tax certificates are inappropriate where a licensee
voluntarily places itself in noncompliance with the rules);
Letter to Valley Broadcasters, Inc., 37 FCC 2d 613 (1972).
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For the reasons stated herein, the Commission should deny

those petitions for reconsideration which seek modification or

relaxation of the co..ission's PCS cellular eligibility rules.

Respectfully sUbmitted,

c).?-- Jf/- c
~Charles D. Ferris~

James A. Kirkland
Mintz, Levin, Cohn, Ferris,

Glvosky & Popeo, P.C.
701 Pennsylvania Avenue, N.W.
suite 900
Washington, D.C. 20004
(202) 434-7300

Attorneys for Cablevision
Systems Corporation

Dated: January 3, 1994
023851.1
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